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every insurance company that may trensact any insur-
ance business in this State, an snnusl occcupation

tax of Twenty-five Pollars 1625.00). By ‘general
agent' as used horein, is meant any person, vhether

& momber of & fimm or asscociation, or as represantsa-
tive or employee, wvho may exercise a general super-
vision over the business of any insurance company in
this State, or over locsal agencies of such insuranece
companies, or any person supervising such dusiness,

or any part thereof, as contrediatinguished from s
loocal agent or lmiqm. By 'speelal agent! as
used hereln, s mesant any person, vhether a member of
a fire or association, or as repressntative or employ-
¢®, Yho nay exercise supesrvisica in any sxecutive
capscity, other than of an officer of such company,
cver the business of any insurance company in this
State, or over the sdjustment of losses or the placing
of risks. Dut one paysent of the aamual occupation
tax herein imposed shall be required of any one person
under this suddivision,'

“In ocollecting the occupation taxes lovied by this
Artiele by this department the Question has arisen as
to vhether an employes of an insuraence ¢ is sub-
Jeot to the payment of this tax. (Ths employee may be
enployed on vhole or part-time hasis, he may be compen-
sated either on salary or oommission.)

*I will thank you to advise this dspartment
vhether such employes 1z subject to the tax levied by
Seotlion 10 of Article 70*7’ « C. 8., 192%.

"If you ansver the foregoing question in the af-
rirmative, then I refer you to Article 7064(a), R. C.
8., and specifically to that portion vhich reads:
The taxes sforesaid shell sonstitute all taxes and
license fees collsctible under the laws of this State
against any such insurance organizations, except the
fees provided for under Article 3920, Reviged (ivil
Stekites of Texas of 1925, an smended by Acts of the
Forty-second Leglslature of 1931, Chapter 152, Secfion
1, and no other taxes shiall be levied or ecollected by
any county, city, or town oxcept 3tate, county and
municipsl ad veloresm tsxes upon the real and personsl
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property of such insurance organisations. As amended
Acta 1941, ‘7“ leg., K. B. s Art,. MII. l 2.t

"Then, is such on employee oxempt from paying the
taxee levied under Section 10 of Article ?0#'{0\6:»1 reh-
sor of the sbove quoted language in Artiele 7068(n)?"

By supplemental letter of May 25, 1982, you request us
to determine the eemututimng of Seetions 10(a) and (bv) of
Articles 7087, Vernon's Texas Civil Statutes, quoted adove from
your originel letter of submission.

rior to its last amendment, Subdivision 10 of Article
TORT7, Vernon's Texas Civil Statutss, did not, in express terms,
include an "employee” of an insurence eompany performing the stat-
utory duties of “zeneral agent” or "special agent,” as sudbject to
the tax theredy levied, To illustrate, Subdivision 10 of sald
ATtiols then defined "generel agent' as follows:

“10. Insurancs Adjusters snd Generel Agents,--
For each persomn soting as :nzmul adjuster of
losses, or agents of fire maprine insuranee com-
pantes, vho may trensact any business as such in this
state, an annual ocoupation tsx of fifty dollars. By
'goneral agent' ss used in this lav, is meant any per-
son or firm representative of any insuranse company
in this stats, or vho may exercise a gsueral super-
vision over the buainess of such insurdnce company in
this state, or over the looal agemcy therecf in this
state, or aay subdivision thereot.”

The Attomey General of Texns on Nay 10, 1930, ruled
that under the language of this ststuts 2 person in the full-time
employ of an insuranes company, on 2 salary, would not be liabdble
for the cacupation tax levied therely, even though he performed
duties in comnection vwith such smployment ss iasurancs general
agent or insurance adfuster. It waz specifically noted in eaid
gpinim that tlgc eiatuto undey comida?um gimot u:;i ;lg o;o;;

1 " or “em d by’ in connegtion with the &2
d:'i’?.ni.{-im of Nig wﬂ:mrgl adjmtcrg or “peneral sgent.”

Subsequent to thie opinion and apparently to overcome
the resulits reached thereby, the Legislature, in 1931, amended
subdivision 10 of Article 7047, Vernon's Texas Civil Statutes,
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into ita present forsm to expressly incilude the vords "smployed
an insurance company," or '-np§o;no.' vithin the couq.;fp.ﬁg 4.?{-
pition of "insurence adjaster,” “gonorel agent,® or "special

agent,” socusht to be taxed.

In view of this legislative history and baokground and
the direct and unequivocal torms employed to effect such purpose,
no doudbt can be satertazined dut that the legislature intended to
bring squsrely withip the incidencs of this cocupation tax overy
person performing any of the duties or pursuing the dusiness of
an "insurance adjuster,® “genersl sgent” or “special agent,” as
apecifically defined by statute, whether such person is employed
on & ocumisealon Lesls and ie generally known az ar "edjuoter® op
"agent,” or vhather such person is employed elther whole or part-
time on & solury basiu, by the insurance company, and is commonly
known as an “employee” of such company.

The language of the gtatute requiring no interpretation
at our hands, 1t reseins toc be determined whather or no:pttlﬁ Aet,
swended s0 58 to ezbrace an "employse” of an ineurence company, as
well 3 an “"agemnt,” infringes irticle 8, Sestion 1, Comstitutien
of Texas, providing: “The legislature may lwpose & & & ggeupation
taxes both upon natural persons and Upon_corporations, other than
punieipal, doing business in this Ztate.

The business of scting as sn incurance adjuster or ap a
genersl or special agent of & insurence compsny i a wvell-recog-
nized and established business and practiocslly all states have lavs
1icensing such agents under the police or regulatory rovers or tax-
ing such sgents and sdjusters under tho tax povers of the state.

The fact that such business is conducted s an sgency of An existing
insurance corporation or firm, rether than as an independent busi-
ness, has never, under ony priciples or suthorities whieh we have
found or besn referred to, removed such businesses from the field

of taxation Ly & 3tate,

*cecupation” as commonly underastcood and ss the Larm t»
usod in the statute relating to ocoupational taxes hes been, by the
courts of this and other states, construed to mean voostion, esll-
ing, trade, the business which one princlgully sngages in to secure
8 living or obtain wealth. 27 Tex, Jur. 896, Joliff vs. State,
109 8. W. 1763 Cohen va. State, 110 8. W. 66; State ve Austin Clud,
3% 8. W 113, L. Re A, 500} Vords & th"l, Yol, Qo, Do 156’ ot
seq. Ve have not found the rule laid dowvn in any csssc that the
test of whether or not a pereon is following or engaged in an oc-
cupation, business, vogation or trade is whether or not he is patd
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for his labors on & oommission basis or on a salary besisx. Rather,
the queation hinges upon whether or pot he is devoting hias tiwme,
enexrgy and skill in the pursuit of an occupation, vocation or trade
for the purpose of earning a livelihood or making money.

Therefore, to determine hers vhether or not & person is
folloving one of the oscupstions sought to be taxed by subdivision
10 of this Article, ve must look to the nature and soope of his
cocupation and business rether than the medium of payment which
obtains in suck business to compensate him for his labors or vheth-
sr ho is called an "agent® or an “employee.” Happily, in the in-
stant oase, the legislature has, by express definition, 1laid dowmn
the nature and scope of the business vhich it intended to tax; and
if any person 1ls pursulng such business, as statutorily defined, a
tsx will acerue regardless of the method of resompense or the name
vhich may be mistakenly attached to such employment.

Hence, referring tc ths statute gquoted above, 1t will be
seen that an “insurance adjuster,” a “genersl agent” or a "special
agent,"” from the very nature of hn funotions and duties described
and defined, exercises discretiomary control and rel supervi-
sion in an executive capacity over the dusiness of an insurense com-
pany in the State or dlstrict, or over the sdjustment of losses, the
plac¢ing of risks or over loeckl or resording agencies of the company
in the Btate. In other words, such acts in a vepresentative gapa-
eity for and in bebalf of the company, rather than in the mere cler-
igal capacity of the oxdinary employee, As that term iz used in
strict lawv, Yhe line of demarcation betveen an agent and smployes
is sometimes 4ifficult to draw; But suel discussion would be fruit-
loas here, because it was never the intention of the lLegislature
and is not now our holding that & mere smployese or servant of an
insursnce company, as thit texm bas been defined Ly the eourts, in
a strict legal and technical mense, should 21l within the purview
and scope of this tax measure. Rethar it is ocur oplaion and we so
sdvise, that to determing taxability in any given instance, refer-
once must be had golely to the nature and scope of the business
performed vithout regard to vhether suoh perecn calls Rhimgelf or
is called by the company an “employee,® or wvhethar any of the other
factors outlined in your letter regarding dumation of employment
and method of payment, are found to sxist. Ve find no requirement
in this tax measure that to constitute & person an “insureance ad-
Jjuster® or s “general sgent” or & "special sgent” of an insurence
company, he must bo paid on & comuission basis and be called an
adfuster or &gent, but rather the test of taxability is whether or
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not he acts in the discretiocnary or executive cepscity set forth

in the statutory definition and performs duties of supervision

and Judoment over the adjustment of losses and placing of risks,

all as defined. If this 1s found to exist in any given instance
such ' person 13 doubtless, even in strict law, an agent of the
company rather than an emmlorves and will be purswing & business or
eecupation vhich fe remerally recoimiced to be taxahle., The term
"smployee,” nnd the other lanrucge added by the last awendment of
this Act, wez doubtlesn ingorporeted Yy the le:lalsture, fn & spirit
of adundant cauticn, to clircunmvant any evasion of this ogcupation
tax by the device of payin:g onme vwho 1x, in fact, an insurance sdjust-
ey Or & renaml or special szent, in so f2ar ar his dutlies are ocon-
ecorned, or & ezlary basis rather then s commission bBawsis amd calling
him an eanloyes of the company. If all the terms ond requirements
of the stetutory definiticn are present then we find that & Mesiness
1s being purerued within the constitutional ssnst 39 as to be subject
to an occupstion tax, and neither the spirit nor the letter of Arti-
ele 8, Beotion 1, Constitution of Texas, iz infringed, by the statute
under consideretion,

Leatly, ve find thet Article 7064{e) Vernom's Texss Civil
Statutes, guoted in your letter of sudmission, will not bar the eol-
lection of the ocsupetion tax levied by fxbdivisien 10 cf Article
7047, Vernon's Texas Civi]l Statutea. Quite trve the statutes ad-
vorted to vas enzcted subpequent to the tarx messure under consid-
eration here,as lant smended, so as te control and impliedly repeal
the latter sarlier Act, in so fear as the two are inconsistent and
irreconeilabdble, PBut we 4c not find such & gondition to exist be-
osuse the srxexption afforded in Article 70HSa, Vernon's Texas Civil
Statutes, of certain insurance organisations from all taxes or license
fees except the pross reosipts tax levisd on such insurenss compane
ies, does not T™un to persons enssged in the Yusinesses tazed by Sud-
division 10 of Article TOA7, Verpon's Texas Civil Ststutes. The
oeoupation tax, bared upon gross prexiums received by certair in.
surance compantes, wvhich is provided by Article 7064a, Vernon's Texss
Civil Ztatutea, to be the only tax on such campaniex, iz agsinst
persons, firms or corperaticne enzaged in the busxiness of Insurance
in this etate, while the ccetupation tax levied Dy Subdivision 10 of
Artisie TOOH, Vernon'a Texes Clvil Statutes, wader consideratiom here,
does not reet! uncn the company but upon insurance zdjusters and cer-
tain zeneral or apecinl agents of the cowpsny. Two 4ifferent bust-
nenpos are involved (see State ves. Woods, ot 81, 3 850. 553) and
therefore seid Article T06Aa, Vernon's Texas Civil Statutes, has no
relation te the instant guestion.
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Trusting the foregoling fully answers your inguiry and
with our spprecistion for the able riefls sulmitted by interested
parties in commection with this qguestion, we are

Yours very trmly
ATTZORNEY (RNERAL OF TEXAS

nd Tk N. Heff, Ir. / ‘

Assistant
Mo )
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